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DN FST CV 15 6048103-S 

 

DONNA L. SOTO, ADMINISTRATRIX ) SUPERIOR COURT 

OF THE ESTATE OF VICTORIA L.  ) 

SOTO, DECEASED, ET AL.   )  J.D. OF FAIRFIELD/BRIDGEPORT 

      ) @ BRIDGEPORT 

v.      )  

      ) 

BUSHMASTER FIREARMS   ) 

INTERNATIONAL, LLC, ET AL.  )  May 4, 2016 

 

REMINGTON’S REPLY BRIEF IN SUPPORT  

OF MOTION TO STAY DISCOVERY 

 

The Defendants in the above-referenced matter, REMINGTON OUTDOOR COMPANY, 

INC. and REMINGTON ARMS COMPANY, LLC (“Remington”), reply to plaintiffs’ Objection 

to Motion Stay Discovery (“Obj.”) pending the Court’s ruling on Remington’s Motion to Strike 

Plaintiff’s First Amended Complaint.  

I. Introduction 

There is no practical reason why discovery should proceed before the Court has ruled on 

whether Remington is immune from suit under the Protection of Lawful Commerce is Arms Act 

(“PLCAA”), and whether plaintiffs have met the jurisdictional prerequisites of a claim under the 

Connecticut Unfair Trade Practices Act (“CUTPA”).  This case has been given an April 3, 2018 

trial date, nearly two years from now.  Under the Court’s Scheduling Order, the parties have until 

June 17, 2017 to exchange responses to written discovery requests, and plaintiffs have nearly a 

year to depose defendants’ fact witness.  Expert disclosures and discovery deadlines are also well 

into the future.  Requiring Remington to undergo the burdens of discovery despite the unanswered 

question of whether plaintiffs are prohibited, as a matter of federal statutory law, from suing 

Remington is unjust, particularly because the Court’s ruling on Remington’s immunity defense 
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only requires resolution of questions of law, and the subject matter jurisdiction of the Court has 

been challenged.  

Plaintiffs’ desire to conduct discovery before these threshold issues are addressed is 

outweighed by Remington’s statutory right of not “having to litigate at all.” Shay v. Rossi, 253 

Conn. 134, 166 (2000).  Discovery should be stayed pending the Court’s rulings on the legal 

questions related to immunity under the PLCAA, and a determination that that the Court has 

subject matter jurisdiction over plaintiffs’ CUTPA claims.   

II. Good Cause Exists to Enter a Protective Order Staying Discovery Pending a 

Ruling on Remington’s Motion to Strike. 

 Contrary to plaintiffs’ arguments, Remington has demonstrated a more than sufficient 

basis to stay discovery – the fact that plaintiffs are aggressively pursuing discovery despite 

Remington’s legitimate claim to protection against being sued by the plaintiffs at all.  Good cause 

exists because plaintiffs have served Remington with a notice for a corporate designee deposition 

and requests for production of documents that can fairly be described as a “scorched earth” 

requests for discovery. (See Pls.’ First Requests for Production and Notice of Corporate Designee 

Depositions, attached collectively as Exhibit A.)   For example, plaintiffs seek production of all 

documents and corporate designee testimony concerning Remington’s sale of firearms “from the 

inception” of Remington. (See Corp. Designee Notice at ¶ 1 and ¶ A.)  This request is undeniably 

oppressive and excessive in scope.  Remington was founded 200 years ago, in 1816.  Plaintiffs 

also seek all “documents concerning” Remington’s business relationships and communications 

with numerous business entities over a 10-year period, without any regard to subject matter of the 

documents or the communications or whether they are even pertinent to the plaintiffs’ specific 

claims. (See RFPs, Nos. 1 & 5.)  Given the allegations of plaintiffs’ First Amended Complaint, 
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many of these requests are not reasonably calculated to lead to the discovery of admissible 

evidence and are unduly burdensome. 

Plaintiffs’ argument that Remington needs to make a more “particularized showing” to 

temporarily stay discovery under Practice Book Section 13-5 is inapt, and the cases on which they 

rely are inapposite.  Those cases dealt with a request for “blanket” protective orders sealing and 

limiting disclosure of documents,  Langerman v. John Morganti & Sons, LLC, 2003 Conn. Super 

LEXIS 2607 (Conn. Super. Ct. Sept. 18, 2003), and a request to prevent the deposition of an 

attorney of record based on a general assertion that the request for the attorney’s deposition and 

documents was served with the intent to harass counsel, Clarkson v. Greentree Toyota Corp., 1993 

Conn. Super LEXIS 976 (Conn. Super. Ct. Apr. 20, 1993). (Obj. at 3.)   In contrast, Remington 

has been served with discovery in a case in which it has raised threshold federal immunity from 

suit, and the subject matter jurisdiction of the Court has again been challenged.  Good cause under 

Section 13-5 has been established. 

III. The Questions Before the Court Involving Application of PLCAA Immunity 

and CUTPA Jurisdictional Prerequisites Are Legal in Nature and Should Be 

Resolved Before Discovery Begins. 

The Court previously ruled that the immunity from suit provided to Remington under the 

PLCAA does not implicate subject matter jurisdiction.  But the Court’s ruling has not deprived 

Remington of threshold immunity from suit.  PLCAA immunity from suit is the subject of 

Remington’s pending Motion to Strike, which is scheduled to be heard on June 20, 2016. 

Remington’s motion raises the same legal issues of statutory interpretation that the Court has not 

yet addressed.   

Because Congress has declared that the lawsuit filed by plaintiffs “may not be brought” in 

Connecticut courts, 15 U.S.C. § 7902(a), requiring Remington to withstand the significant burdens 

and expense of discovery deprives it of the very immunity to which it is entitled.  The United States 
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Supreme Court has consistently recognized this basic principle, holding that “[u]ntil … threshold 

immunity is resolved, discovery should not be allowed.” Harlow v. Fitzgerald, 457 U.S. 800, 818 

(1982) (addressing qualified immunity).  The common sense principle is based on fairness because 

when an immunity depends on resolution of “an essential legal question” a defendant should not 

have to “stand trial or face the other burdens of litigation.” Siegert v. Gilley, 500 U.S.226, 232-33 

(1991) (addressing qualified immunity).  This Court should follow this principle and decide the 

immunity question before permitting discovery to begin.  

Discovery should be stayed for an additional reason.  Remington’s Motion to Strike, filed 

after Remington filed its Motion to Stay, challenges the subject matter jurisdiction of the Court to 

hear plaintiffs’ claim under the CUTPA. (DN 148, Remington’s Mot. to Strike, at 2.)  Plaintiffs 

filed their original Complaint on December 13, 2014, more than three years after they allege that 

Remington manufactured and sold the firearm, i.e., “sometime prior to March 2010.” (FAC at ¶ 

176.)  Thus, plaintiffs did not file their lawsuit within the three-year statute of limitations 

applicable to CUTPA actions. See General Statutes § 42-110g(f).  

Meeting the CUTPA statute of limitations is a jurisdictional prerequisite. See Ambroise v. 

Williams Raveis Real Estate, 226 Conn. 757, 766-67 (1993) (“Where … a specific time limitation 

is contained within a statute that creates a right of action that did not exist at common law … the 

time limitation is a substantive and jurisdictional prerequisite, which may be raised at any time.”); 

Blinkoff v. O & G Industries, Inc., 113 Conn. App. 1, 8-9 (2009) (CUTPA statute of limitations is 

jurisdictional); Boston Property v. Merrill Lynch, 2004 Conn. Super. LEXIS 2819, *3 Conn. 

Super. Ct. Oct. 16, 2012) (CUTPA statute of limitations addressed on motion to dismiss); Dinan 

& Dinan, P.C. v. O’Rourke, 2004 Conn. Super LEXIS 2819, *3 (Conn. Super Ct. Sept. 24, 2004) 

(same).   
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Based on this challenge alone, discovery should be stayed pending a decision on the 

Court’s subject matter jurisdiction. Practice Book § 10-33 (mere “suggestion” of lack of subject 

matter jurisdiction requires a determination before proceeding); see also Gilland v. Sportsmen’s 

Outpost, Inc., (Gilland II), 2011 Conn. Super. LEXIS 2309, *17-18 (Conn. Super. Ct. Sept. 15, 

2011) (“Once the question of lack of jurisdiction of a court is raised, [it] must be disposed of no 

matter in what form it is presented . . . The court must fully resolve it before proceeding further 

with the case.” (quoting St. Paul Travelers Cos. v. Kuehl, 299 Conn. 800, 816, 12 A.3d 852 

(2011)).  

IV. Remington Has Diligently Exercised its Right to a Threshold Ruling that it is 

Immune from Suit under the PLCAA. 

Plaintiffs’ accusations that Remington has “stonewalled” plaintiffs’ attempt to initiate 

discovery and previously raised “a thin veneer” of an argument challenging the subject matter 

jurisdiction of the court are unfounded and unfair.  (Obj. at 2.)   First of all, Remington’s challenge 

to the Court’s subject matter jurisdiction was supported by Connecticut court decisions, finding 

that threshold statutory immunities were properly raised on a motion to dismiss. Indeed, one 

Connecticut Superior Court had adopted Remington’s position, specifically holding that PLCAA 

immunity implicates a Connecticut state court’s subject matter jurisdiction and is properly 

addressed on a motion to dismiss. Gilland v. Sportsmen’s Outpost, Inc., (Gilland II), 2011 Conn. 

Super. LEXIS 2309, *16-19 (Conn. Super. Ct. Sept. 15, 2011) (analyzing the distinction between 

the limited jurisdiction of federal courts under Article III and Connecticut state court subject matter 

jurisdiction derived from the Connecticut constitution).  Indeed, Gilland II analyzed and expressly 

distinguished the Mickalis decision, which plaintiffs continue to rely on in their Objection to 

staying discovery. (Obj. at 8.)  See Gilland II, 2011 Conn. Super. LEXIS 2309 at *18-19 (holding 

that Mickalis is irrelevant to the subject matter jurisdiction question in state court).  That this Court 
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reached a different conclusion than the court in Gilland II, does not in any way suggest that 

Remington’s Motion to Dismiss had no basis but was simply a tactical maneuver.  Remington 

moved to dismiss plaintiffs’ case to obtain a dismissal order, not to merely forestall discovery.  

Plaintiffs’ assertion that Remington’s refusal to agree that its Motion to Dismiss be treated 

as a motion to strike was a “tactical” ploy to delay discovery is also unfounded. (Obj. at 7-8.) 

Plaintiffs forget they argued that Remington’s Motion to Dismiss should be treated as a motion to 

strike, and that doing so constituted a waiver of Remington’s right to file not only requests to revise 

but also subsequent motions to strike. (DN 129, Pls.’ Omnibus Obj. at 13: “Because defendants 

have already filed motions to strike, they are barred from filing requests to revise or subsequent 

motions to strike.” (emphasis added)).  Plaintiffs were well aware that dispositive motion to strike 

arguments were available to defendants, and it was plaintiffs who sought a tactical advantage 

through their “waiver” argument.  Remington could not risk waiving their right to raise those 

arguments on a motion to strike in the event that its Motion to Dismiss was treated as a motion to 

strike, and was denied.  Had “waiver” not been argued by plaintiffs, Remington would have invited 

treatment of its motion as a motion to strike.  

Plaintiffs’ characterization of Remington’s removal of the case to federal court as “blatant 

forum shopping” imposing delay is similarly unfair. (Obj. at 2.)  Non-Connecticut citizens sued in 

Connecticut state courts have a right to have cases against them heard in the United States District 

Court, if federal jurisdictional prerequisites are satisfied. 28 U.S.C. § 1441(b)(2) (only “properly 

joined” defendants’ citizenship is considered in determining diversity).  Remington presented good 

faith arguments that plaintiffs had joined a Connecticut resident as a defendant solely to defeat 

federal court jurisdiction.  The United States District Court disagreed, but notably refused to find 

that Remington was without “an objectively reasonable basis for removal.” Soto v. Bushmaster 
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Firearms, 2015 U.S. Dist. LEXIS 138046, *13 (D. Conn. Oct. 9, 2015).  Remington removed the 

case to federal court because it had a statutory right and a basis to do so under federal law, not to 

delay discovery.  

This case was remanded to this Court on October 21, 2015. (DN 104.)  No discovery has 

taken place because Remington promptly filed a motion to dismiss, asserting good faith arguments 

that the case should be dismissed because the PLCAA creates threshold immunity from suit, 

implicating the Court’s subject matter jurisdiction. The Court ruled on Remington’s Motion to 

Dismiss on April 14, 2016 and, without delay, Remington filed its Motion to Strike on April 22, 

2016, which again invokes threshold immunity from suit and lack of subject matter jurisdiction. 

Remington has not unjustifiably sought to impose delay.  To the contrary, it has diligently asserted 

its right to obtain a dispositive ruling that plaintiffs’ lawsuit is prohibited under federal law – a 

right that should be given greater weight than plaintiffs’ desire to conduct discovery on their own 

timetable. 

For all these reasons, Remington respectfully requests that a protective order be entered, 

staying discovery pending resolution of Remington’s Motion to Strike Plaintiffs’ First Amended 

Complaint.  

THE DEFENDANTS, 

      REMINGTON ARMS COMPANY, LLC and  

      REMINGTON OUTDOOR COMPANY, INC. 

 

      BY:/s/ Scott M. Harrington/#307196 

              

Jonathan P. Whitcomb 

Scott M. Harrington 

                DISERIO MARTIN O'CONNOR &  

             CASTIGLIONI LLP #102036 

             One Atlantic Street 

             Stamford, CT 06901 

             (203) 358-0800 
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             jwhitcomb@dmoc.com 

       sharrington@dmoc.com 

 

James B. Vogts (pro hac vice #437445)  

Andrew A. Lothson (pro hac vice #437444)  

SWANSON, MARTIN & BELL, LLP 

330 North Wabash, Suite 3300 

Chicago, IL 60611 

(312) 321-9100 

jvogts@smbtrials.com 

alothson@smbtrials.com 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a true copy of the foregoing was mailed on May 4, 2016 to the 

following counsel: 

Koskoff Koskoff & Bieder, PC  

350 Fairfield Avenue  

Bridgeport, CT 06604 

jkoskoff@koskoff.com 

asterling@koskoff.com 

khage@koskoff.com 

 

Renzulli Law Firm LLP 

81 Main Street 

Suite 508 

White Plains, NY 10601 

crenzulli@renzullilaw.com 

sallan@renzullilaw.com 

 

Peter M. Berry, Esq. 

Berry Law LLC 

107 Old Windsor Road, 2nd Floor 

Bloomfield, CT 06002 

firm@berrylawllc.com 

 

 

 

 

 

      /s/ Scott M. Harrington/#307196 

      Scott M. Harrington 
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Exhibit A 
Pls.’ First Requests for Production and Notice of Corporate Designee 

Depositions 












































